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RFQ SECTIONS AMENDED: 
Delete Pages 23-28 of RFQ General Instructions and substitute the attached revised 
Pages 23-29. 
Delete Form DBE of RFQ Appendix C and substitute the attached revised Form DBE. 
Delete Form DBE of RFQ Appendix C – Editable Forms and substitute the revised 
editable Form DBE. 
 
No other provisions of the solicitation are otherwise changed or modified. 
 
Note to Proposers: 
 
Differences between the deleted pages and the revised pages have been identified as 
follows: 
Brackets have been inserted on the left-hand margin of the pages to indicate where 
changes have been made to the documents; and 
 
Text additions have been shown in underlined red font and text deletions have been 
shown in crossed out red font. 
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Experience Modification Rate (EMR) Most Recent Completed 

0.8 or less 

Between 0.8 and 1.2 

1.2 or greater 

If there is more than one Prime Constructor and / or Prime Construction Inspection 
firm, then the EMR score will be averaged to obtain a single EMR score for the 
Constructors and / or Construction Inspection firms. A single average weighted EMR 
score will be determined by combining the EMR score for the Constructor(s) (75% 
weighting) with the Construction Inspection firm(s) (25% weighting). 

5) DBE Program Experience: Submit Form DBE (Appendix C), Record of DBE Program 
Experience – Tables 1-5, for each Principal Participant, Constructor, Designer and 
Construction Inspection Professional Engineering Firm, reflecting record of 
compliance with DBE requirements.  
The submission shall include a total of 5 projects. Each project listed on E-1 
completed or ongoing within the last 5 years shall be included. Projects that are 
ongoing or completed within the last 5 years that are not included within the E-1 
submission may be used to meet the 5 project requirement. 

in their contracts for the past five (5) years. The projects listed on Form DBE shall be 
the most recent of the projects listed on Form E-1 and Form PP. Utilization Reports 
shall be submitted for all projects listed on Table 4. For closed projects, provide the 
Final Utilization Report. For ongoing projects, provide the Current Utilization Report. 
If any of the past projects listed required M/WBE goals rather than DBE goals, the 
utilization and record of compliance demonstrating M/WBE program experience for 
those projects. 

4.4.2.8 Compliance with SOQ Format and Organization Requirements 

A) Objective: 
1) To identify Proposers that have complied with the requirements of the RFQ for the 

format and organization of the Statement of Qualifications. 
B) Requirements and information to be submitted: 

1) Fully comply with the requirements listed in the RFQ and Appendix B for the content, 
format and organization of the Statement of Qualifications, including but not limited to 
content of Drawings, format of narratives, completion of all required forms, submission 
of required numbers of originals and copies, etc. 

5.0 PROTESTS  

This Section 5.0 sets forth the exclusive protest remedies available with respect to this RFQ. 
Each Proposer, by submitting its SOQ, expressly recognizes the limitation on its rights to protest 
contained herein, expressly waives all other rights and remedies and agrees that the decision 
rendered on any protest, as provided herein, shall be final and conclusive. These provisions are 
included in this RFQ expressly in consideration for such waiver and agreement by the 
Proposers. If a Proposer disregards, disputes or does not follow the exclusive protest remedies 



New York State Department of Transportation 
 

Lower Westchester Bridge Bundle 24 General Instructions 
PIN 8101.46, D900049  Addendum #4 June 21, 2019 

set forth in this RFQ, it shall indemnify, defend and hold the Department and its directors, 
officers, officials, employees, agents, representatives and consultants, harmless from and 
against all liabilities, expenses, costs (including attorneys’ fees and costs), fees and damages 
incurred or suffered as a result of such actions. The submission of an SOQ shall be deemed the 
Proposer’s irrevocable and unconditional agreement with such indemnification obligation. 

5.1 WRITTEN PROTESTS ONLY 

All protests must be in writing. Protests shall be submitted to the Protest Official designated 
below:  

Jan McLachlan 
Attention: Lower Westchester Bridge Bundle  
Legal Affairs Division 
New York State Department of Transportation  
50 Wolf Road, 6th Floor 
Albany, New York 12232, USA 
 
Email: Jan.McLachlan@dot.ny.gov 

 

with a copy also sent to the Department’s Designated Representative at the address identified 
in RFQ, Appendix A. 

Any protest not set forth in writing within the time limits specified in these procedures is null and 
void and shall not be considered. Protests regarding this RFQ shall be filed only after the 
Proposer has informally discussed the nature and basis of the protest with the Department in an 
effort to reach resolution.  

5.2 PROTEST CONTENTS 

A) All Protests must include the following: 

2) The name and address of the Proposer; 

(i) The Contract number; 

(ii) A detailed statement of the nature of the protest and the grounds on which the 
protest is made; 

(iii) All factual and legal documentation in sufficient detail to establish the merits of the 
protest. Evidentiary statements must be provided under penalty of perjury; and  

(iv) A summary of the remedy being requested. 

B) The protestor must demonstrate or establish a clear violation of a specific law, 
regulation or procedure.  

C) The Department will not be obligated to suspend or postpone the procurement process 
in any manner during the protest.  

D) If the protest is denied, the protestor may be liable for the Department’s costs 
reasonably incurred in any action to defend against or resolve the protest, including 
legal and consultant fees and costs, and any unavoidable damages sustained by the 
Department as a consequence of the protest. If the protest is granted, the Department 
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shall not be liable for payment of the protestor’s costs, including, but not limited to, legal 
and consultant fees and costs. 

5.3 TIME FOR FILING 

A) Protests filed before the SOQ Due Date: 

A protest based on alleged improprieties in the solicitation shall be filed before said SOQ Due 
Date.  A protest based on alleged improprieties arising from modifications to the original 
solicitation shall be filed not later than the next closing date for receipt of SOQs following the 
modification. 

B) Protests filed after selection of Shortlisted Proposers: 

If the Department selects the shortlisted Proposers, a debriefing will be made available to any 
Proposer that submitted a SOQ in response to this Request for Qualifications.  A qualifying 
Proposer, if it wishes to have a debriefing, must make a request in writing to the Department’s 
Designated Representative indicated in RFQ, Appendix A, within four (4) business days of 
notification of the shortlist.  The Department will make every effort to ensure that debriefings 
occur within seven (7) business days of the Department’s receipt of a Proposer’s request.  An 
unsuccessful Proposer may not file a protest until after the debriefing.  The protest shall be filed 
no later than four (4) business days after the debriefing.   

5.4 PROTEST DISCUSSIONS 

The Protest Official may, in his/her discretion, discuss the protest with the protestor prior to 
issuance of the Protest Official’s written decision. The protestor shall have the burden of proving 
its protest by clear and convincing evidence. No hearing will be held on the protest, but it shall 
be decided, on the basis of the written submissions, by the Protest Official or his/her designee, 
whose decision shall be final and conclusive. The Protest Official or his/her designee shall issue 
a written decision regarding any protest. 

5.5 RIGHT OF APPEAL 

A) In the event that a protestor receives an unfavorable decision from the Protest Official to 
its protest, the protestor shall have the right to appeal the decision of the Protest Official 
by submitting a written appeal to the Commissioner or designee within seven (7) days 
after receipt of the decision of the Protest Official, with a copy sent to the Department’s 
Designated Representative. The Department will appoint a Protest Committee of at 
least three (3) members to review the protest and the decision of the Protest Official;  

B) The Protest Committee will notify the protester in writing in a prompt manner of its 
decision regarding the protest and the appeal; and 

C) If the matter is not resolved after the appeal, the protestor may continue the protest by 
appeal to judicial authority. 

5.6 IRREVOCABILITY OF STATEMENT OF QUALIFICATIONS PENDING 
RESOLUTION OF PROTEST 

All SOQs shall be irrevocable until final administrative and judicial disposition of a protest. 
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6.0 DEPARTMENT’S RIGHTS AND DISCLAIMERS 

6.1 DEPARTMENT’S RIGHTS 

The Department may investigate the qualifications of any Proposer under consideration, may 
require confirmation of information furnished by a Proposer, and may require additional 
evidence of qualifications to perform the Work described in this RFQ. The Department reserves 
the right, in its sole and absolute discretion, to: 

A) Reject any or all SOQs; 

B) Issue a new RFQ; 

C) Cancel, modify or withdraw the RFQ; 

D) Issue addenda, supplements and modifications to this RFQ; 

E) Modify the RFQ process (with appropriate notice to Proposers); 

F) Appoint a Selection Committee and/or evaluation teams and Selection Official to review 
SOQs, and seek the assistance of outside technical experts in the SOQ evaluation; 

G) Approve or disapprove the use of particular subcontractors and/or substitutions and/or 
changes in SOQs; 

H) Revise and modify, at any time before the SOQ Due Date, the factors it will consider in 
evaluating SOQs and to otherwise revise or expand its evaluation methodology. The 
Department will post any such revisions or modifications on the Department’s web site. 
The Department may extend the SOQ Due Date if such changes are deemed by the 
Department, in its sole discretion, to be material and substantive; 

I) Hold meetings and exchange correspondence with the Proposers responding to this 
RFQ to seek an improved understanding and evaluation of the SOQs; 

J) Seek or obtain data from any source that has the potential to improve the understanding 
and evaluation of the SOQs; 

K) Waive minor weaknesses, minor informalities and minor irregularities in SOQs; 

L) Disqualify any Proposer whose conduct/and or SOQ fails to conform to the 
requirements of the RFQ. 

M) Seek clarification of and revisions to SOQs. 

N) Prior to opening of the SOQs, direct Proposers to submit modifications addressing 
subsequent RFQ amendments. 

O) Require clarification at any time during the procurement process and/or require 
correction of arithmetic or other apparent errors for the purpose of assuring a full and 
complete understanding of a Proposer’s SOQ and/or to determine a Proposer’s 
compliance with the requirements of the RFQ. 

P) Disqualify any Proposer that changes its SOQ without Department written approval; 
and/or 

Q) Refuse to consider an SOQ or reject an SOQ if such refusal or rejection is based upon, 
but not limited to, the following:  

1) Failure on the part of a Principal Participant, Constructor, Designer, Construction 
Inspection Professional Engineering Firm, as well as the Materials Testing Firm or 



New York State Department of Transportation 
 

Lower Westchester Bridge Bundle 27 General Instructions 
PIN 8101.46, D900049  Addendum #4 June 21, 2019 

Laboratory to pay, satisfactorily settle, or provide security for the payment of claims 
for labor, equipment, material, supplies, or services legally due on previous or 
ongoing contracts with the Department (or other State agency); 

2) Default on the part of a Principal Participant,  Constructor, Designer, Construction 
Inspection Professional Engineering Firm, as well as the Materials Testing Firm or 
Laboratory under previous contracts with the Department (or other State agency); 

3) Unsatisfactory performance by the Proposer, a Principal Participant, Constructor, 
Designer, Construction Inspection Professional Engineering Firm, as well as the 
Materials Testing Firm or Laboratory under previous contracts with the Department 
(or other State agency); 

4) Issuance of a notice of debarment or suspension to the Proposer, a Principal 
Participant, Constructor, Designer, Construction Inspection Professional 
Engineering Firm, as well as the Materials Testing Firm or Laboratory; 

5) Submittal by the Proposer of more than one SOQ for the same work under the 
Proposer’s own name or under a different name; 

6) Existence of a conflict of interest or evidence of collusion between a prospective 
Proposer (or any Principal Participant, Constructor, Designer, Construction 
Inspection Professional Engineering Firm, Materials Testing Firm or Laboratory) and 
other Proposer(s) (or Principal Participant, Constructor, Designer, Construction 
Inspection Professional Engineering Firm, Materials Testing Firm or Laboratory) in 
the preparation of an SOQ or Proposal for any Department construction project; 

7) Uncompleted work or default on a contract in another jurisdiction for which the 
prospective Proposer or a Principal Participant, Constructor, Designer, Construction 
Inspection Professional Engineering Firm, Materials Testing Firm or Laboratory is 
responsible, which in the judgment of the Department might reasonably be expected 
to hinder or prevent the prompt completion of additional work if awarded; 

8) Failure on the part of a Principal Participant, Constructor, Designer, Construction 
Inspection Professional Engineering Firm, Materials Testing Firm or Laboratory to 
submit and certify a Vendor Responsibility Questionnaire to the Department, or 
other agency prior to the SOQ Due Date; and/or 

9) Submittal by the Proposer of an SOQ that contains any false information or 
statements, or references to any documents that have been proven to be falsified. 

The RFQ does not commit the Department to enter into a Contract, nor does it obligate the 
Department to pay for any costs incurred in preparation and submission of the SOQs or in 
anticipation of a Contract. By submitting an SOQ, a Proposer disclaims any right to be paid for 
such costs.  

The execution and performance of a Contract pursuant to this RFQ and any subsequent RFP is 
contingent upon sufficient appropriations and authorizations being made by the Legislature of 
New York, or the Congress of the United States if federal funds are involved, for performance of 
a Contract between the successful Proposer and the Department, and the subsequent 
executive enactment of these appropriations.  

In no event shall the Department be bound by, or liable for, any obligations with respect to the 
Work or the Project until such time (if at all) as the Contract, in form and substance satisfactory 
to the Department, has been executed and authorized by the Department and approved by all 
required parties and, then, only to the extent set forth therein. 
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6.2 DEPARTMENT’S DISCLAIMERS 

In issuing this RFQ and undertaking the procurement process contemplated hereby, the 
Department specifically disclaims the following: 

A) Any obligation to award or execute a Contract pursuant to this RFQ; and 

B) Any obligation to reimburse a Proposer for any costs it incurs under this RFQ. 

In submitting an SOQ in response to this RFQ, the Proposer is specifically acknowledging these 
disclaimers.  

7.0 DISADVANTAGED BUSINESS ENTERPRISE PROGRAM AND EQUAL 
EMPLOYMENT OPPORTUNITY 

7.1 POLICY 

The Department shall not discriminate on the basis of race, color, national origin or sex in the 
award and performance of any U.S. Department of Transportation (DOT) assisted contract or in 
the administration of 49 CFR Part 26.  

7.2 DBE PARTICIPATION GOAL 

For Federal-aid contracts, projects are subject to USDOT DBE Design-Build provisions as set 
forth under Title 49 CFR Part 26. The Proposers shall take necessary and reasonable steps to 
ensure that businesses owned and controlled by socially and economically disadvantaged 
individuals are provided with a fair opportunity to participate in this Project. 

The overall goal for DBE participation has yet to be determined for this Project and will be 
included in the RFP. The Department is currently in the process of securing required approvals 
of the proposed goal. 

7.3 EQUAL EMPLOYMENT OPPORTUNITY 

Discrimination in all phases of contracted employment, consultant activities, contracting 
activities and training is prohibited by Title VI of the Civil Rights Act of 1964, Section 162(a) of 
the Federal-Aid Highway Act of 1973, Section 504 of the Rehabilitation Act of 1973, the Age 
Discrimination Act of 1975, the Justice System Improvement Act of 1979, the Americans with 
Disabilities Act of 1990, the Civil Rights Restoration Act of 1987, 49 CFR Part 21, and other 
related laws and statutes. The referenced legal citations establish the minimum requirements for 
affirmative action efforts and define the basic nondiscrimination provisions as required by this 
RFQ. Further requirements and discussions regarding Equal Employment Opportunity policies 
at all contracting levels will be set forth in the RFPs. 

8.0 CONFLICT OF INTEREST 

Federal regulations prohibit the hiring of any person or organization that has a “conflict of 
interest.”   Proposers are required to disclose known or potential conflicts of interest in their 
Statement of Qualifications. Because of their prior work, firms that have been identified as 
having conflicts of interest that prevent their consideration for the pending project are shown in 
Appendix A. Proposers may not include the services of the firm(s) identified in Appendix A. 

Proposers utilizing firm(s) identified in Appendix A will be disqualified from participating 
in this Project. 
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9.0 COMPLIANCE WITH APPLICABLE LAWS   

In connection with this RFQ and the Contract, Proposers shall comply with all applicable laws 
in all aspects in connection with the procurement process of the Project and the performance of 
the Contract.  
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FORM D B E  
RECORD OF DBE PROGRAM EXPERIENCE  

By completing the following tables, describe your firm’s/team’s experience in making good faith efforts to 
meet or exceed DBE contract goals for past projects. The Design-Builder’s past DBE experience will be 
evaluated based on a demonstrated record of compliance with USDOT’s DBE Program regulations for 
past contracts. Describe your firm’s experience in promoting opportunities for DBEs by completing Tables 
1-5.  This information should include:  
 
 Demonstrated good faith efforts in having met or exceeded DBE participation goals on past contracts, 

preferably of similar scope. 
 Demonstrated success in conducting outreach efforts/events including collaborating with local 

resources to allow for increased participation of small businesses including DBEs. 
 Documented system of tracking and reporting good faith efforts to solicit DBEs proactively and ensure 

opportunities are communicated effectively. 
 Experience coordinating and or facilitating training or mentor-protégé programs for subcontractors 

including DBEs. 
 Demonstrated experience utilizing a broad spectrum of DBEs for work items and as material suppliers 

in operations that traditionally have been self-performed by contractors.  
 A satisfactory record of integrity and business ethics as it relates in administering DBE program 

regulations. 
 Include Utilization Reports for all projects listed on Table 4 – Record of Meeting DBE Contract Goals 

 
A copy of this Form DBE shall be completed for alleach Principal Participant(s), /Constructor(s), Designer 
and Construction Inspection Professional Engineering Firm of the contract. The term “firm” includes any 
Affiliate including parent companies and subsidiary companies. 
 

NAME OF PROPOSER  
 

NAME OF FIRM 
 

ROLE OF FIRM 
Principal Participant:  Designer: 

Construction Inspection: Constructor: 
Other (describe):

 

Form DBE - Table 1    RECORD OF DBE OUTREACH 

Briefly provide examples of outreach efforts or events that your firm organized/developed which were used to 
expand the pool of available and interested DBEs to work on contracts under your direction. Outreach examples 
should relate to specific highway/bridge contracts which have occurred during the most recent 5 years.
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Form DBE - Table 2    RECORD OF DBE SOLICITATION 

Briefly provide examples of effective techniques used by your firm to creatively and proactively solicit DBEs for 
specific contracts under your direction. Solicitation examples should relate to highway/bridge projects which 
have occurred during the most recent 5 years. Include types and frequency of solicitations as well as your 
follow-up procedures and response expectations.
 
 
 
 
 
 
 
 
 
 
 

Form DBE - Table 3    RECORD OF DBE PRACTICES 

1)  Describe your firm’s practice of what constitutes an acceptable proposal from a DBE. Include specific 
attributes of DBE firms that you evaluate.
 
 
 
 
 
 
2)  Describe your firm’s approach on which work items are identified to be performed by DBEs. Provide 
examples of non-traditional approaches used to find work items for DBEs on highway/bridge projects within the 
most recent 5 years. 
 
 
 
 
 
 
3)  Describe your firm’s experience in promoting opportunities for DBEs through good faith efforts on contracts 
of similar complexity, within the most recent 5 years.
 
 
 
 
 
 
4)  Explain your firm’s past experience of subcontracting a portion of the “primary work operations” to DBEs that 
your firm would normally perform with your own workforce, within the most recent 5 years. 
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Form DBE - Table 4    RECORD OF MEETING DBE CONTRACT GOALS 

Provide the information requested below for 5all federally funded projects completed within the most 
recent 5 years where the firm was a Principal Participant or the Pprime Ccontractor or prime consultant. 
Projects listed on Form DBE shall be as defined in Section 4.4.2.7 B) 5). the most recent of the projects 
listed on Form E-1 and Form PP. Insert more rows below if needed. For every contract where the DBE 
contract goal was not achieved, attach a one page explanation. Other comments may be provided on 
this page below this table. 

Contract Name 
& Contract Number 

DBE 
contract 
goal (%)  

DBE 
commit. at 
Award (%) 

Current or 
Final 

Attainment 
(%)  

(see Note 1) 

Customer Contact Information 
(Name/ Telephone / Email) 

     

     

     

     

     

     

     

     

     

     

     

     

     

     

 
 

1. Attainment as of date of SOQ submittal. 
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Form DBE - Table 5    RECORD OF DBE PROGRAM INTEGRITY 

List all convictions, charges and/or investigations related to allegations of DBE and MWBE fraud which have 
been brought against your firm or any subsidiary within the most recent 5 years. For each item listed, describe 
the precise reasons and circumstances which led to the charges, the outcome (if completed) and your 
explanation of why this happened and what your firm has done to prevent the situation from occurring again. 
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